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Preamble — Scope, Method, and Constitutional 
Standing 

This Addendum constitutes the full public legal analysis required by the adversarial critique of DDSA-

PUB-001, which identified four specific categories of legal vulnerability in the Civic Commonwealth's 

transition architecture: the conflict with Article 3 of Protocol 1 to the European Convention on Human 

Rights; the question of Irish constitutional sovereignty and the requirements of Bunreacht na hÉireann; 

the devolution consent architecture and the Sewel Convention as given statutory expression; and the 

compatibility of the Civic Commonwealth's governance framework with the United Kingdom's 

obligations under the World Trade Organisation Agreements and the Trade and Cooperation 

Agreement with the European Union. 

This Addendum adds four further legal domains that the primary critique did not examine but which a 

comprehensive legal architecture audit must address: the Human Rights Act 1998 and its relationship 

to the Civic Commonwealth's justice architecture; the doctrine of parliamentary sovereignty and its 

interaction with the constitutional foundations of the Civic Commonwealth; the international defence 

and security treaty obligations that the Civic Commonwealth inherits as successor state; and the private 

law and contractual continuity questions that arise when a major constitutional transformation changes 

the governing legal framework within which commercial contracts are made and performed. 

The method of this Addendum is legal analysis, not political advocacy. Each section sets out the legal 

framework at issue, identifies the specific point of interaction with the DD&SA architecture, analyses 

the strongest version of any legal challenge that could be brought, assesses the probability of that 

challenge succeeding before the relevant court or tribunal, and specifies the constitutional design 

response that most effectively addresses the vulnerability. The analysis draws on primary legal sources 

— treaty texts, statutes, and case law — and on the academic literature in public international law, 

constitutional law, and comparative constitutional design. 

A risk rating is attached to each legal vector. The rating system uses four levels: CRITICAL (a legal 

challenge that, if successful, would prevent or reverse the transition); SIGNIFICANT (a challenge that 

would delay the transition or require material constitutional modification); MINOR (a challenge that is 

manageable within the existing architecture without significant modification); and RESOLVED (a 

vulnerability that is fully addressed by the constitutional design as specified in this Addendum or in 

DDSA-ADD-TR-001). 

A consolidated Legal Risk Register at Part X provides a single-page summary of all vectors, their risk 

ratings, and their principal constitutional responses. Parts I through IX provide the full analysis behind 

each register entry. The Addendum concludes with a comprehensive reference list of all primary and 

secondary legal sources cited. 
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Part I — The European Convention on Human Rights: 
Article 3 Protocol 1 

 

⚖  LEGAL RISK: 
SIGNIFICANT 

Significant but contestable. The interpretive argument has genuine prospects before 
the ECtHR given the margin of appreciation doctrine and the evolving institutional 
landscape. Unresolved without proactive diplomatic engagement. 

 

Article 1.1 — The Precise Legal Text 

Article 3 of Protocol 1 to the European Convention on Human Rights provides: “The High Contracting 

Parties undertake to hold free elections at reasonable intervals by secret ballot, under conditions which 

will ensure the free expression of the opinion of the people in the choice of the legislature.” This 

provision was adopted in 1952 and entered into force for the United Kingdom on 3 November 1952. 

The United Kingdom has not entered a reservation in respect of Article 3 Protocol 1 that would limit its 

application to the House of Commons, though it has historically entered reservations in respect of 

overseas territories. 

The provision is notable in its structure: it is framed as an obligation on the state to “undertake to hold” 

free elections, rather than as a right of individuals to vote. The European Court of Human Rights has 

nonetheless treated the provision as creating subjective rights in individuals — both the right to vote 

and the right to stand for election — from which it follows that individuals have standing before the 

Court to complain of a breach. 

Article 1.2 — The Established Case Law 

1.2.1 — Matthews v United Kingdom (1999) 

In Matthews v United Kingdom [1999] 28 EHRR 361, the Grand Chamber held that the European 

Parliament constituted part of “the legislature” for the purposes of Article 3 Protocol 1 in respect of 

Gibraltar, notwithstanding that the European Parliament was established by treaty rather than domestic 

legislation. The Court's reasoning is important: it established that the concept of “legislature” in Article 

3 Protocol 1 is not confined to the formal parliament of a state but extends to any body that has 

sufficiently significant legislative functions in the applicable territory. This reasoning could be deployed 

in either direction in respect of the NSA: it suggests that the Article 3 Protocol 1 guarantee attaches to 

whatever body performs the legislative function, and that therefore the NSA — performing that function 

by sortition — must meet the Article 3 Protocol 1 standard. 

1.2.2 — Hirst v United Kingdom (No 2) (2005) 

In Hirst v United Kingdom (No 2) [2005] 42 EHRR 41, the Grand Chamber confirmed that Article 3 

Protocol 1 rights are not absolute and that states enjoy a “margin of appreciation” in regulating those 

rights, provided that any restriction does not impair the very essence of the right and that it is imposed 

in pursuit of a legitimate aim. The margin of appreciation doctrine is central to the ECHR analysis of 

the DD&SA transition: it creates the constitutional space within which the argument that sortition is a 

different but equally valid realisation of the Article 3 Protocol 1 guarantee must operate. 

1.2.3 — Mathieu-Mohin and Clerfayt v Belgium (1987) 

In Mathieu-Mohin and Clerfayt v Belgium [1987] 10 EHRR 1, the Court set out the foundational principle 

that Article 3 Protocol 1 requires the legislature to be “chosen by the people through free, universal, 
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equal, direct and secret elections.” The Court further emphasised that these requirements are not 

simply procedural but substantive — they are directed at ensuring genuine popular control over the 

legislature. It is precisely this substantive reading that creates the strongest version of the argument 

for sortition: that a randomly selected assembly provides “genuine popular control” in a more direct and 

complete sense than competitive election, which systematically produces a legislature that is socially 

and economically unrepresentative of the population. 

1.2.4 — Animal Defenders International v United Kingdom (2013) 

In Animal Defenders International v United Kingdom [2013] 57 EHRR 21, the Grand Chamber affirmed 

a broad margin of appreciation to states on matters of fundamental constitutional choice, holding that 

where a state has undertaken a detailed examination of a complex constitutional issue and adopted a 

reasoned position, the Court will be slow to substitute its own assessment. This authority supports the 

DD&SA argument that a constitutional reform programme that has undergone the extensive 

deliberative and ratification process specified in DDSA-ADD-TR-001 — including regional deliberative 

assemblies, a constitutional ratification referendum, and engagement with the Venice Commission — 

will attract a broad margin of appreciation. 

Article 1.3 — The Specific Point of Conflict 

The conflict with Article 3 Protocol 1 arises because the Civic Commonwealth replaces competitive 

election as the mechanism of legislative selection with stratified random sampling. The ECtHR case 

law has, without exception, treated “the free expression of the opinion of the people in the choice of the 

legislature” as requiring that the people choose between candidates who have presented themselves 

for selection. Sortition removes the element of choice between candidates entirely. No individual 

presents themselves for selection; the selection is random. 

The specific legal risk is therefore not merely procedural but substantive: the ECtHR might hold that 

the Article 3 Protocol 1 guarantee requires not merely that the legislature be genuinely representative 

of the people, but that the people have the opportunity to express a preference between alternatives. 

If so, sortition — which forecloses this opportunity by design — would be held incompatible with the 

Convention regardless of how representative its outcomes are. 

Article 1.4 — The Full Interpretive Argument 

The interpretive argument that the Civic Commonwealth must advance before the ECtHR proceeds 

through five steps, each of which is supported by existing authority. 

Step One: The provision speaks of “the free expression of the opinion of the people in the choice of the 

legislature.” The word “choice” does not necessarily mean “choice between candidates” — it can 

equally mean “the people's determination of who constitutes the legislature.” Sortition, applied to the 

full adult population through a mandatory register, is precisely the people's determination of who 

constitutes the legislature: every adult is included in the determination equally, with equal probability of 

being selected. This is a form of collective choice, not the absence of choice. 

Step Two: The provision requires that the mechanism “ensure the free expression of the opinion of the 

people.” In the context of competitive elections, the Court has acknowledged the multiple ways in which 

this guarantee can be frustrated: gerrymandering, campaign finance distortion, media capture, and the 

exclusion of candidates. These frustrations are endemic to the competitive election model. Sortition, by 

removing the competitive dimension entirely, removes the mechanisms of frustration simultaneously. 

The guarantee of “free expression” is more fully realised by a mechanism that structurally excludes 

distortion than by one that is systematically exposed to it. 
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Step Three: The margin of appreciation doctrine, as developed in Hirst, Animal Defenders International, 

and subsequent Grand Chamber jurisprudence, gives states significant latitude in determining how the 

substantive goals of Article 3 Protocol 1 are achieved. The substantive goals are representativeness, 

accountability, and genuine popular sovereignty over the legislature. The DD&SA architecture achieves 

all three. It achieves representativeness more completely than competitive election, as documented by 

the academic evidence base. It achieves accountability through the Three-Part Accountability 

Architecture. It achieves popular sovereignty through the constitutional ratification process and the 

ongoing legitimation mechanisms specified in DDSA-ADD-TR-001. A state that can demonstrate 

superior achievement of the substantive goals of a Convention guarantee through a non-conventional 

mechanism should, on the Court's own doctrine, attract a wide margin of appreciation in its choice of 

that mechanism. 

Step Four: The “evolving instrument” doctrine — the Court's practice of interpreting the Convention in 

light of contemporary social conditions and comparative constitutional practice — is relevant. The 

Convention was drafted in 1950 in a political context in which competitive election was the only serious 

institutional alternative to authoritarian governance. The proliferation of citizens' assemblies, 

deliberative polls, and sortition-based governance mechanisms across Council of Europe member 

states since 1990 constitutes evidence of a changing constitutional landscape in which sortition is 

increasingly recognised as a legitimate democratic mechanism. The Court's comparative method — 

which draws on the practice of member states in interpreting Convention obligations — should, as that 

practice develops, increasingly support a reading of Article 3 Protocol 1 that accommodates sortition. 

Step Five: The “very essence” of the Article 3 Protocol 1 right. Even in cases where significant 

restrictions on electoral rights are upheld under the margin of appreciation, the Court has consistently 

held that restrictions must not “impair the very essence” of the right. The very essence of Article 3 

Protocol 1 is that the people, not a self-selected elite, determine the composition of the legislature. 

Sortition fulfils this essence more completely than competitive election. The argument that sortition 

“impairs the very essence” of the right when competitive election systematically produces an 

unrepresentative elite legislature is a structural contradiction that the Court must eventually confront. 

Article 1.5 — The Venice Commission Engagement Strategy 

The Venice Commission — the Council of Europe's advisory body on constitutional matters — has 

published opinions on electoral law, citizens' assemblies, and democratic innovation that are 

increasingly sympathetic to deliberative democratic mechanisms. The DD&SA Foundation must 

commission a formal Venice Commission opinion on the compatibility of stratified sortition-based 

legislative selection with Article 3 Protocol 1. This opinion, while not binding on the ECtHR, is routinely 

cited by the Court in its assessment of constitutional design questions and would significantly 

strengthen the interpretive argument. 

The Venice Commission opinion should address the following specific questions: (a) whether Article 3 

Protocol 1 requires, as a matter of its text and purpose, that the mechanism of legislative selection 

include an element of candidate choice; (b) whether sortition-based legislative selection, combined with 

the accountability mechanisms of the DD&SA architecture, is compatible with the substantive purposes 

of Article 3 Protocol 1; and (c) what democratic standards a sortition-based legislative body would need 

to meet to attract the same margin of appreciation from the ECtHR as an elected legislature. 

Article 1.6 — Protocol Amendment as Long-Term Strategy 

The long-term resolution of the Article 3 Protocol 1 question requires a modification to Protocol 1 itself 

— either an interpretive protocol clarifying that the guarantee is compatible with sortition-based 

selection meeting defined democratic standards, or an optional protocol creating a specific legal 
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framework for states that have adopted deliberative democratic governance. This is a multi-year 

diplomatic project that must be initiated well before the constitutional moment and prosecuted actively 

throughout the transition period. 

The UK's position within the Council of Europe — as one of its founding members with particular 

historical authority in the development of the Convention system — gives it significant diplomatic 

leverage in pursuing this modification. A proposal supported by the academic community, the Venice 

Commission, and the growing network of governments with experience of citizens' assemblies (Ireland, 

Belgium, France, Germany) has a realistic prospect of securing the qualified majority required for a 

protocol amendment within a ten to fifteen year timeframe. 

The Article 3 Protocol 1 conflict is contestable, not fatal. The interpretive argument is 
genuinely strong on the margin of appreciation doctrine and the substantive purpose 
reading of the provision. The diplomatic track — Venice Commission engagement, 
followed by protocol modification — provides the long-term resolution. The transitional 
Civic Participation Panel specified in DDSA-ADD-TR-001 provides the evidentiary 
record that the Court will need to assess the substantive argument. 
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Part II — Irish Constitutional Sovereignty: Bunreacht 
na hÉireann 

 

⚖  LEGAL RISK: 
SIGNIFICANT 

Significant in that Irish participation requires a separate constitutional pathway 
entirely independent of Westminster legislation. This pathway is specified in full in 
DDSA-ADD-TR-001. The legal risk is manageable provided the pathway is followed 
precisely. 

 

Article 2.1 — The Irish Constitutional Framework 

Bunreacht na hÉireann — the Constitution of Ireland, enacted by referendum in 1937 — is the 

foundational law of the Republic of Ireland. Article 6 of Bunreacht na hÉireann provides that “all powers 

of government, legislative, executive and judicial, derive, under God, from the people.” Article 15.2.1 

provides that “the sole and exclusive power of making laws for the State is hereby vested in the 

Oireachtas.” Article 46 specifies the amendment procedure: a bill proposing an amendment must be 

passed by both Houses of the Oireachtas, then submitted by referendum to the decision of the people, 

with a simple majority of votes cast being sufficient for adoption. 

No provision of Westminster parliamentary law — however broad its language — has any constitutional 

purchase over the territory of the Republic of Ireland or the amendment of its constitution. This is the 

foundational legal fact that makes the Irish dimension of the Civic Commonwealth require a completely 

separate constitutional pathway from the British constitutional pathway. The two pathways are parallel, 

not sequential or hierarchical: the success of the British pathway does not compel the Irish pathway; 

the failure of the Irish pathway does not prevent the British pathway. 

Article 2.2 — The Specific Constitutional Questions 

For Ireland to participate in the Civic Commonwealth, the following constitutional questions must be 

resolved under Irish constitutional law. 

First, the transfer of legislative competences. Article 15.2.1 vests the “sole and exclusive power of 

making laws for the State” in the Oireachtas. The Civic Commonwealth architecture provides for the 

NSA to make laws on certain matters that would currently fall within the Oireachtas's jurisdiction. This 

transfer requires a constitutional amendment, because the “sole and exclusive” language of Article 

15.2.1 has been interpreted by the Irish Supreme Court as preventing the Oireachtas from alienating 

its legislative powers to any external body without explicit constitutional authorisation — as established 

in Crotty v An Taoiseach [1987] IR 713, where the Supreme Court held that the transfer of decision-

making powers to EC institutions required a constitutional referendum because it impaired the exclusive 

legislative power of the Oireachtas. 

Second, the question of sovereignty. Article 1 of Bunreacht na hÉireann declares that “the Irish nation 

hereby affirms its inalienable, indefeasible, and sovereign right to choose its own form of Government, 

to determine its relations with other nations, and to develop its life, political, economic and cultural, in 

accordance with its own genius and traditions.” Participation in the Civic Commonwealth involves a 

determination of Ireland's relations with other nations — specifically with Great Britain, Scotland, Wales, 

and Northern Ireland — that must itself reflect this sovereign right. A constitutional referendum is 

therefore both legally required and constitutionally appropriate as the mechanism of consent. 
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Third, the Good Friday Agreement dimension. The Good Friday Agreement of 1998, an internationally 

binding treaty between the United Kingdom and Ireland, creates specific obligations concerning 

Northern Ireland that are given constitutional force in Ireland by the Nineteenth Amendment to 

Bunreacht na hÉireann. Any constitutional amendment enabling Irish participation in the Civic 

Commonwealth must be consistent with Ireland's Good Friday Agreement obligations, including its 

obligations in respect of the consent principle for Northern Ireland's constitutional status. 

Article 2.3 — The Crotty Principle and Its Application 

Crotty v An Taoiseach [1987] IR 713 is the most important Irish constitutional precedent for the 

purposes of this analysis. The Supreme Court held by a majority that the proposed ratification of the 

Single European Act without a constitutional referendum was unconstitutional, because Title III of the 

Act committed Ireland to “political cooperation” in foreign policy in a way that impaired Ireland's 

sovereignty in the conduct of its foreign affairs — a sovereignty protected by Article 1 of Bunreacht na 

hÉireann. The principle derived from Crotty is that any binding commitment by Ireland to act in concert 

with other states on matters that fall within Ireland's constitutional sphere of governance requires a 

constitutional referendum if it involves a qualitative change in the existing constitutional framework. 

Participation in the Civic Commonwealth involves a qualitative change of precisely the kind the Crotty 

principle describes: Ireland would be committing to a shared legislative framework governed by the 

NSA on defined matters. Even if the transfer of competences is limited and carefully specified, the 

Crotty principle requires a constitutional referendum. This analysis actually supports rather than 

undermines the DD&SA position: it confirms that the constitutional referendum specified in DDSA-ADD-

TR-001 as Stage Four of the Irish pathway is not merely politically desirable but constitutionally 

mandatory under Irish law. 

Article 2.4 — Drafting the Irish Constitutional Amendment 

The constitutional amendment enabling Irish participation in the Civic Commonwealth must be drafted 

with the following elements to be both constitutionally sound under Irish law and consistent with the 

DD&SA architectural principles. 

Article A (new): “Ireland may participate in the Civic Commonwealth of the British Isles upon such terms 

as are determined by the Oireachtas and confirmed by the people in referendum, provided that any 

such participation is consistent with Ireland's obligations under the Good Friday Agreement of 1998 

and preserves the right of the people of Ireland to withdraw from such participation by a future 

referendum.” This formulation satisfies the Crotty principle by providing explicit constitutional 

authorisation for the transfer of competences; satisfies the sovereignty requirements of Article 1 by 

framing participation as a sovereign choice of the Irish people; and satisfies the Good Friday Agreement 

obligation by making compliance with it a constitutional condition of participation. 

Article B (new): “The Oireachtas shall specify, by legislation confirmed by referendum, the matters in 

respect of which the National Sortition Assembly of the Civic Commonwealth exercises legislative 

authority within the territory of Ireland, and may by the same process expand, reduce, or modify such 

authority from time to time.” This formulation ensures that the scope of NSA authority in Ireland is 

defined by Irish constitutional decision rather than by the DD&SA architecture alone, and preserves the 

Oireachtas's ultimate constitutional authority over any future modification. 

Article 2.5 — The Referendum Requirement and Timeline 

Under Article 46 of Bunreacht na hÉireann, a constitutional referendum must take place no earlier than 

thirty days and no later than ninety days after the amendment bill is passed by the Oireachtas. This 
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provides a minimum timeline of approximately nine months from the commencement of Oireachtas 

debate to referendum result — assuming an efficient legislative process. In practice, a constitutional 

referendum of this significance is likely to require a longer preparation period. 

The recommended timeline for the Irish constitutional pathway, building on the four stages specified in 

DDSA-ADD-TR-001, is as follows: diplomatic framework establishment, six to twelve months; Irish 

citizens' assembly, twelve months; Oireachtas debate and passage of the amendment bill, six to nine 

months; referendum, thirty to ninety days after passage. Total minimum timeline from commencement 

of the diplomatic framework to referendum result: twenty-six to thirty-six months. This timeline is 

compatible with the British transition timeline specified in DDSA-ADD-TR-001, provided the Irish 

pathway commences simultaneously with Phase 0 of the British transition. 

The Irish constitutional pathway is demanding but entirely workable provided it is 
treated as a parallel and independent process, not a subsidiary element of the British 
transition. The Crotty principle confirms that a referendum is not merely desirable but 
constitutionally required under Irish law — which means the pathway specified in DDSA-
ADD-TR-001 is legally correct, not merely politically cautious. 
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Part III — Devolution Consent: The Sewel Convention 
and Statutory Expression 

 

⚖  LEGAL RISK: 
SIGNIFICANT 

Significant, with the critical path running through Scotland. The Sewel Convention 
as a constitutional convention is not directly enforceable in the courts (Miller [2017]), 
but political failure to obtain Scottish LCM consent would severely damage the Civic 
Commonwealth's legitimacy in Scotland. 

 

Article 3.1 — The Legal Framework of Devolution Consent 

The Scotland Act 1998, as amended by the Scotland Act 2016, gives statutory expression to what had 

previously been the Sewel Convention at section 28(8): “But it is recognised that the Parliament of the 

United Kingdom will not normally legislate with regard to devolved matters without the consent of the 

Scottish Parliament.” This provision was given statutory force following the Supreme Court's 

observation in the first Miller case [R (Miller) v Secretary of State for Exiting the European Union [2017] 

UKSC 5] that the Sewel Convention, despite its political significance, cannot be enforced by courts as 

a matter of law. 

The Wales Act 2017 gives equivalent statutory expression to the convention in respect of Welsh 

devolution at section 107(6) of the Government of Wales Act 2006 as amended. The Northern Ireland 

Act 1998 does not contain equivalent express provision, but the Northern Ireland Assembly's legislative 

consent functions are protected by convention and by the political architecture of the Good Friday 

Agreement. 

Article 3.2 — The Scope of Devolved Matters 

The Scotland Act 1998 operates by reserving specified matters to Westminster, with all matters not 

reserved being within the legislative competence of the Scottish Parliament. Schedule 5 to the 1998 

Act specifies the reserved matters. Critically, the “constitution” is a reserved matter under Schedule 5, 

paragraph 1, which reserves “the following aspects of the constitution: the Crown, including succession 

to the Crown and a regency; the Union of the Kingdoms of Scotland and England; the Parliament of 

the United Kingdom.” 

The transition to the Civic Commonwealth engages the constitutional reservation directly: it affects the 

Parliament of the United Kingdom and the Union of the Kingdoms of Scotland and England. 

Westminster therefore has the formal legal authority to legislate for this transition without Scottish 

Parliament consent, because the subject matter is reserved. However, the Sewel Convention applies 

in its statutory form to “devolved matters” — and the transition, while engaging reserved matters, also 

necessarily affects the devolved settlement itself, because it replaces the Scottish Parliament's 

authority with the RSA architecture. 

The critical legal question is therefore whether the replacement of the Scottish Parliament with a 

Scottish RSA constitutes legislation “with regard to devolved matters” for Sewel purposes. The answer 

is almost certainly yes: the devolved settlement itself is a matter in which the Scottish Parliament has 

a recognised institutional interest, and Westminster's abolition or replacement of the Scottish 

Parliament would in practice require political engagement with that interest regardless of the formal 

constitutional reservation. 
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Article 3.3 — The Miller Cases and the Limits of Judicial 
Enforceability 

The first Miller case [2017] confirmed that the Sewel Convention cannot be enforced by courts as a 

matter of law. The court declined to rule on whether the government was acting consistently with the 

convention, holding that conventions are not justiciable. This creates a specific legal risk profile for the 

DD&SA transition: a Westminster parliament that proceeds without Scottish consent may be acting in 

breach of convention but cannot be stopped by the courts. The constraint is political, not legal. 

The second Miller case [’ Cherry case, [2019] UKSC 41] confirmed the Supreme Court's willingness to 

scrutinise the exercise of prerogative powers against constitutional norms, but did not create a general 

judicial role in reviewing compliance with constitutional conventions. The Civic Commonwealth's 

transition, proceeding through primary legislation rather than prerogative power, would not be 

reviewable on the grounds of convention breach under the Miller II principles. 

Article 3.4 — The Preferred Pathway: Legislative Consent Motions 

The preferred pathway to devolution consent is the passage of Legislative Consent Motions in the 

Scottish Parliament, the Senedd, and the Northern Ireland Assembly before the CRA receives Royal 

Assent. LCMs are passed by simple majority; they are not legally required but are constitutionally 

expected. The political case for LCM passage is strong if the DD&SA RSA architecture is designed to 

provide genuinely stronger and more constitutionally entrenched devolved authority than the current 

arrangements. 

The specific features of the RSA architecture that the DD&SA Foundation should present to the Scottish 

Parliament in support of LCM passage are: the constitutional entrenchment of RSA authority, which 

cannot be reduced by the NSA without a Tier Two amendment requiring RSA endorsement; the 

prohibition on NSA override of RSA decisions within the RSA's constitutional jurisdiction; the fiscal 

autonomy of RSAs within the national fiscal framework; and the explicit recognition of Scottish, Welsh, 

and Northern Irish national identities in the Foundational Rules. These features collectively represent 

a more durable and more extensive devolution settlement than the current arrangements, which are 

subject to Westminster override at any time. 

Article 3.5 — The Scotland Independence Question 

The most politically complex dimension of the Scottish devolution consent question is the relationship 

between the DD&SA transition and the Scottish independence movement. If a majority of the Scottish 

Parliament, and a majority of Scottish public opinion, favours independence from the United Kingdom, 

the offer of a Scottish RSA within the Civic Commonwealth may be received as a substitution of one 

form of union for another rather than as a genuine offer of self-governance. 

The DD&SA response to this concern is principled but contingent. The Foundational Rules of the Civic 

Commonwealth must include an explicit provision enabling any nation or region of the Civic 

Commonwealth to seek constitutional renegotiation of its relationship with the NSA through a defined 

process. If Scotland, having participated in the Civic Commonwealth, determines through a subsequent 

sortition assembly or deliberative process that it wishes to reconstitute its relationship with the NSA on 

different terms — including potentially full constitutional independence — the Civic Commonwealth 

architecture must not prevent this. The architecture is a framework for shared governance by consent, 

not a permanent constitutional prison. 

This provision does not undermine the Civic Commonwealth's coherence; it strengthens its legitimacy. 

A constitutional framework that can accommodate the renegotiation of relationships through democratic 
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process is more stable than one that must repress independence sentiment to maintain its territorial 

integrity. 

Article 3.6 — Northern Ireland: The Good Friday Agreement as 
Constitutional Constraint 

The Good Friday Agreement of 1998 is an international treaty between the United Kingdom and the 

Republic of Ireland. Its constitutional significance for the transition is twofold. First, it creates the 

consent principle: the constitutional status of Northern Ireland may not be changed without the consent 

of a majority of its inhabitants. Second, it creates the strand two and strand three institutions — the 

North-South Ministerial Council and the British-Irish Council — which constitute a framework of 

relationships between the institutions of the UK and Ireland that the transition must engage rather than 

dissolve. 

The replacement of the Northern Ireland Assembly with a Northern Ireland RSA constitutes a change 

in Northern Ireland's constitutional arrangements within the United Kingdom. The consent principle 

does not strictly require a separate consent mechanism for internal constitutional changes that do not 

affect Northern Ireland's status as part of the UK versus as part of a united Ireland — but the political 

architecture of the Good Friday Agreement makes it prudent to provide for a separate Northern Ireland 

endorsement of the transition, as specified in DDSA-ADD-TR-001. 
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Part IV — World Trade Organisation Compatibility 

 

⚖  LEGAL RISK: 
SIGNIFICANT 

The civic floor provisions on labour and environmental standards create genuine 
WTO compatibility risks under GATT Article III (national treatment) and GATS. The 
risk is substantially reduced by careful drafting to ensure that the civic floor applies 
on a non-discriminatory basis and qualifies under the general exceptions provisions. 
Specific legal attention to the GPA procurement framework is required. 

 

Article 4.1 — The WTO Framework 

The United Kingdom is a member of the World Trade Organisation and is bound by the WTO 

Agreement and its Annexes, including the General Agreement on Tariffs and Trade 1994 (GATT), the 

General Agreement on Trade in Services (GATS), the Agreement on Technical Barriers to Trade (TBT 

Agreement), the Agreement on Sanitary and Phytosanitary Measures (SPS Agreement), and the 

Agreement on Government Procurement (GPA). The Civic Commonwealth, as the successor state to 

the United Kingdom, inherits these obligations and continues to be bound by them unless and until they 

are renegotiated. 

The WTO obligations create four specific areas of potential conflict with the DD&SA architecture: the 

civic floor provisions of the Civic Commerce Architecture (GATT Article III and GATS obligations); the 

procurement framework (GPA obligations); the Mandated Challenger System (state aid and trade 

distortion); and the fiscal architecture (GATT Article XVI subsidies obligations). Each is analysed in full 

below. 

Article 4.2 — The Civic Floor and National Treatment 

The Civic Commerce Architecture specifies a “civic floor” — a set of minimum environmental, labour, 

and governance standards that all goods and services entering the Civic Commonwealth's market must 

meet, regardless of where they are produced. The adversarial critique correctly identifies that this could 

trigger WTO dispute proceedings on the basis that it constitutes a measure that discriminates against 

imported goods or services in favour of domestically produced equivalents. 

GATT Article III (National Treatment) prohibits internal taxes, regulations, or standards that accord less 

favourable treatment to imported goods than to like domestic goods. If the civic floor standards apply 

more readily to domestic producers — because they are subject to the Civic Commonwealth's 

enforcement mechanisms — than to foreign producers, a WTO panel might find a violation. However, 

this analysis depends critically on the drafting of the civic floor provisions. 

The legal design response is to ensure that the civic floor is drafted explicitly as a product-

characteristics and production-methods standard that applies on the basis of product characteristics 

alone, without discriminating between domestic and foreign origin. The distinction between product-

based and process-based standards in WTO law is well-established: the Shrimp-Turtle case [United 

States — Import Prohibition of Certain Shrimp and Shrimp Products, WTO Appellate Body Report, 

WT/DS58/AB/R, 1998] established that import restrictions based on production methods can be 

compatible with the WTO framework if they satisfy the requirements of GATT Article XX general 

exceptions, specifically paragraphs (b) (protection of human, animal or plant life or health) and (g) 

(conservation of exhaustible natural resources). 

The civic floor on environmental standards is designed to protect natural resources and human health 

— precisely the purposes protected by GATT Article XX(b) and (g). The civic floor on labour standards 
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is more challenging, because there is no specific WTO exception for labour standards, and WTO panels 

have historically been reluctant to read labour protections into the Article XX exceptions. However, the 

2022 WTO Ministerial Decision on Trade and Sustainable Development — which acknowledges the 

importance of core labour standards in international trade — provides some basis for the argument that 

labour-standard trade measures are compatible with the WTO framework when they are non-

discriminatory and proportionate. 

Article 4.3 — The Agreement on Government Procurement 

The Agreement on Government Procurement (GPA) requires parties to open specified government 

procurement markets to international competition, subject to defined thresholds and exclusions. The 

Civic Commonwealth's significant expansion of the public sector — through the NBI Health Provision 

System, the Civic Education Framework, the civic housing programme, and potentially the Mandated 

Challenger System — creates a substantial increase in the volume of public procurement subject to 

GPA obligations. 

The specific risk arises from the Civic Commerce Architecture's preference provisions: if the Civic 

Commonwealth gives preference to domestic suppliers in public procurement on the basis of civic floor 

compliance, this may constitute discrimination against GPA-covered foreign suppliers. The legal 

response is to design the civic floor procurement provisions so that they apply as objective product and 

service standards that foreign suppliers can meet, rather than as preference provisions that advantage 

domestic suppliers by design. 

The GPA's general exceptions at Article III permit exclusions from GPA coverage for measures 

“necessary to protect public morals, order or safety; human, animal or plant life or health; intellectual 

property; or relating to the products or services of handicapped persons, of philanthropic institutions, 

or of prison labour.” The environmental and health dimensions of the civic floor are potentially 

defensible under these exceptions; the labour standards dimension is more exposed. The NSA must 

take specific legal advice on the GPA implications of the procurement framework before the Civic 

Commerce Architecture is finalised. 

Article 4.4 — The Mandated Challenger System and State Aid 

The Mandated Challenger System — under which the Civic Commonwealth funds a new market entrant 

to challenge a dominant incumbent in a sector where market concentration is causing significant harm 

— creates potential WTO compatibility issues under the GATT agreement on subsidies and 

countervailing measures (the SCM Agreement). 

A publicly funded Mandated Challenger receives a subsidy in the WTO sense: a financial contribution 

by a government that confers a benefit. If the Mandated Challenger operates in sectors that are subject 

to international trade — energy, telecommunications, financial services, digital platforms — the subsidy 

may be challengeable by WTO members whose commercial operators compete in those sectors. 

The legal response is threefold. First, design the Mandated Challenger as a time-limited public 

investment rather than a permanent subsidy: public funding is provided for a defined period, after which 

the Challenger must be self-sustaining. This reduces the WTO exposure because the SCM 

Agreement's most severe disciplines apply to “prohibited subsidies” — subsidies conditioned on export 

performance or import substitution — and “actionable subsidies” that cause adverse effects on the 

interests of other WTO members. A time-limited domestic market challenger that is not conditioned on 

export performance is less vulnerable to challenge. 

Second, design the Mandated Challenger provisions to apply exclusively to domestic market conditions 

and to domestic market participants, without provisions that explicitly restrict imports. A domestic 
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competition remedy that targets domestic market concentration without restricting imported goods or 

services is less vulnerable to WTO challenge than one that explicitly privileges domestic supply. 

Third, if the Mandated Challenger operates in sectors that are subject to existing international regulatory 

frameworks — particularly financial services and telecommunications — the Civic Commonwealth must 

ensure that its sector-specific regulatory provisions are compatible with those frameworks, particularly 

the TBT Agreement and the GATS Telecoms Annex. 

Article 4.5 — Risk Assessment and Recommended Safeguards 

The overall WTO risk is significant but manageable through careful legislative drafting. The civic floor 

provisions must be drafted as product and service standards, not as discriminatory trade measures. 

The procurement framework must design civic floor compliance as an objective standard that any 

supplier can meet, not as a domestic preference. The Mandated Challenger must be structured as a 

time-limited public investment with clear market development objectives. The fiscal architecture's 

subsidy provisions must comply with the SCM Agreement's notification and non-discrimination 

requirements. 

A specific legal workstream — commissioned by the NSA in its first legislative session, on the basis of 

a proposal from the expert secretariat — must review the entire Civic Commerce Architecture against 

the WTO framework before any provision of that Architecture takes legal effect. The workstream should 

engage specialist trade law counsel and should produce a published opinion on each potentially 

vulnerable provision, together with recommended legal modifications. 
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Part V — The Trade and Cooperation Agreement with 
the European Union 

 

⚖  LEGAL RISK: 
SIGNIFICANT 

The TCA creates binding regulatory alignment obligations in several domains directly 
affected by the DD&SA architecture, particularly the level playing field provisions and 
the regulatory cooperation framework. These obligations constrain but do not 
prevent the Civic Commonwealth's governance programme. 

 

Article 5.1 — The TCA Framework 

The Trade and Cooperation Agreement between the United Kingdom and the European Union, signed 

on 30 December 2020 and provisionally applied from 1 January 2021, is the primary framework 

governing the UK's post-Brexit relationship with the EU. The TCA is an international treaty binding on 

the United Kingdom and, as successor state, on the Civic Commonwealth. It is not an EU law instrument 

and does not have direct effect in UK law; its provisions are implemented through domestic legislation. 

The Civic Commonwealth inherits both the TCA's obligations and the domestic legislation implementing 

them. 

Article 5.2 — The Level Playing Field Provisions 

Title XI of the TCA (Level Playing Field for Open and Fair Competition and Sustainable Development) 

contains provisions that create specific constraints on the Civic Commonwealth's domestic governance. 

Article 386 provides that “each Party shall maintain its own level of protection in the areas of labour 

and social standards, and of environmental protection.” Article 391 provides that “a Party shall not 

weaken or reduce its labour and social levels of protection below the levels in place at the end of the 

transition period in a manner affecting trade or investment between the Parties.” 

The civic floor provisions of the Civic Commerce Architecture, and the labour and environmental 

standards of the Civic Commonwealth generally, are entirely consistent with the TCA's level playing 

field obligations: they raise standards above the existing baseline rather than reducing them. The risk 

therefore runs in the opposite direction to what might initially be assumed: the Civic Commonwealth is 

not at risk of breaching the TCA by having weaker standards than required; it is at risk of creating 

standards so much stronger than the existing baseline that they affect trade with the EU in ways that 

the TCA's non-regression provisions do not contemplate. 

The specific risk is Article 399, which creates a rebalancing mechanism: if one party takes measures 

that “significantly affect trade or investment between the Parties” in a way not covered by the non-

regression obligations, the other party may take “appropriate rebalancing measures.” If the Civic 

Commonwealth's significantly enhanced environmental or labour standards materially disadvantage 

EU exporters to the Civic Commonwealth's market — because EU producers cannot meet the civic 

floor standards without additional cost — the EU might invoke the rebalancing mechanism. The legal 

response is to ensure that the civic floor standards are designed to be achievable by foreign producers 

and that any transition period allows adequate adjustment time. 

Article 5.3 — The Regulatory Cooperation Framework 

Part Two of the TCA (Trade, Transport, Fisheries and Other Arrangements) creates extensive 

regulatory cooperation obligations in specific sectors: financial services, audiovisual services, 

intellectual property, and digital trade. These obligations create constraints on the Civic 
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Commonwealth's regulatory architecture in these sectors that must be taken seriously in the design of 

the Civic Commerce Architecture. 

In financial services, Article 278 provides for regulatory dialogue and information-sharing between the 

UK and EU financial regulators. The Civic Commonwealth's approach to financial services regulation 

— which significantly strengthens prudential regulation and customer protection standards — must be 

implemented in a manner compatible with the TCA's regulatory cooperation framework. The Civic 

Commonwealth does not need to maintain regulatory equivalence with the EU — the TCA does not 

require this — but must engage with the regulatory dialogue processes the TCA establishes. 

In digital trade, Article 200 prohibits the imposition of customs duties on electronic transmissions. The 

Civic Commonwealth's taxation of digital commercial activity — which is required by the fiscal 

architecture — must be designed as a consumption tax on services received rather than as a customs 

duty on transmission, to comply with this prohibition. 

Article 5.4 — The TCA's Institutional Architecture 

The TCA establishes a Partnership Council, specialised committees, and working groups that provide 

the institutional framework for its implementation and governance. The Civic Commonwealth, as 

successor state, takes the UK's seat in these institutions. This creates both an obligation and an 

opportunity: the obligation to engage with the TCA's governance mechanisms, and the opportunity to 

use those mechanisms to develop the UK-EU relationship in a direction consistent with the Civic 

Commonwealth's values. 

The Civic Commonwealth's NSA must, in its first legislative session, confirm the appointment of the 

Civic Commonwealth's representatives to the Partnership Council and specialised committees, and 

must establish the policy framework within which those representatives operate. The existing civil 

service will provide continuity of representation during the transition period; the NSA must engage with 

the TCA governance architecture as a substantive legislative priority within its first eighteen months of 

operation. 

Article 5.5 — The TCA Termination Option 

Article COMPROV.18 of the TCA provides that either party may terminate the Agreement on twelve 

months’ written notice. The Civic Commonwealth is not required to maintain the TCA in perpetuity: if 

the NSA determines, through its deliberative process, that the TCA is not serving the interests of the 

inhabitants of the Civic Commonwealth, it may initiate the termination process. However, the 

consequences of termination are significant — the reversion to WTO-only trade terms with the EU — 

and this decision would need to be made with full deliberative engagement with the evidence about the 

economic effects of termination. 

The important constitutional point is that this decision belongs to the NSA, not to any executive body. 

The TCA was concluded under prerogative powers in its original negotiation; the Civic Commonwealth's 

governance architecture transfers this authority to the NSA, where it belongs. 
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Part VI — The Human Rights Act 1998 and the Civic 
Commonwealth's Justice Architecture 

 

⚖  LEGAL RISK: 
SIGNIFICANT 

The restorative justice architecture and the MCF system must be designed with full 
compatibility with Articles 3, 5, 6, and 8 ECHR as incorporated by the HRA 1998. 
The risk is manageable through careful institutional design but requires specific legal 
attention to the MCF placement process and the Consequence Hearing procedural 
protections. 

 

Article 6.1 — The Human Rights Act Framework 

The Human Rights Act 1998 incorporates the rights guaranteed by the European Convention on Human 

Rights into UK domestic law, requiring public authorities to act compatibly with Convention rights and 

enabling courts to make declarations of incompatibility where primary legislation cannot be read 

compatibly. The Civic Commonwealth, as successor to the UK, inherits the HRA framework and the 

obligations it creates. 

The DD&SA justice architecture — Consequence Hearings, Magisters, the five-level consequence 

scale, and Mental Care Facilities — constitutes a significant departure from the existing adversarial 

criminal justice system. This departure must be assessed for compatibility with the Convention rights 

most directly engaged by the justice process: Article 3 (prohibition of torture and inhuman or degrading 

treatment); Article 5 (right to liberty and security); Article 6 (right to a fair trial); and Article 8 (right to 

respect for private and family life). 

Article 6.2 — Article 5: The Right to Liberty and the MCF Placement 
Process 

Article 5 ECHR provides that no one shall be deprived of their liberty except in accordance with a 

procedure prescribed by law and on grounds specified in the Article. The relevant ground for MCF 

placement is Article 5(1)(e): “the lawful detention of persons for the prevention of the spreading of 

infectious diseases, of persons of unsound mind, alcoholics or drug addicts or vagrants.” The “persons 

of unsound mind” category has been interpreted broadly by the ECtHR to encompass secure detention 

for mental health purposes, but the Court has established that detention must meet three conditions: 

(a) the person must reliably be shown to be of unsound mind; (b) the disorder must be of a kind or 

degree warranting compulsory confinement; and (c) the validity of continued confinement depends on 

the persistence of such a disorder. 

The critical legal risk in the MCF architecture is that DD&SA-PUB-001 specifies MCF placement for 

individuals who have caused serious harm, not only for individuals of unsound mind. A Level 4 or Level 

5 consequence that results in MCF placement for an individual whose harmful conduct did not arise 

from mental disorder would not qualify under Article 5(1)(e) and would need to be justified under Article 

5(1)(a) — lawful detention after conviction by a competent court. This provision requires a “conviction” 

in the technical sense: a finding by a competent court that an offence has been committed. 

The Consequence Hearing, as described in DD&SA-PUB-001, is not a court in the Article 6 sense. It 

does not operate through adversarial procedure, does not apply the criminal standard of proof, and is 

not constituted by a legally qualified independent judiciary. If MCF placement is characterised as a 

deprivation of liberty following a Consequence Hearing determination, the compatibility with Articles 5 

and 6 requires careful analysis. The specific legal response is to design a two-tier system for the most 
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serious consequences: Consequence Hearings for all consequences up to Level 3, and a formal judicial 

process — meeting the Article 6 requirements of independence, adversarial procedure, and legal 

representation — for Level 4 and Level 5 consequences that involve deprivation of liberty. 

Article 6.3 — Article 6: The Right to a Fair Trial 

Article 6 ECHR guarantees the right to a fair and public hearing within a reasonable time by an 

independent and impartial tribunal in the determination of civil rights and obligations and of any criminal 

charge. The criminal charge limb of Article 6 applies to all proceedings that are “criminal” in the Engel 

sense, regardless of their domestic characterisation: the ECtHR in Engel v Netherlands [1976] 1 EHRR 

647 established that the classification of a charge as criminal depends on the nature of the offence and 

the severity of the penalty, not on the domestic legal classification. 

MCF placement — involving a significant deprivation of liberty for an indefinite or extended period — 

would almost certainly be classified as a criminal matter for Article 6 purposes, regardless of whether 

it is labelled a “consequence” rather than a “sentence.” This requires that the process for determining 

MCF placement meets the Article 6 requirements of: an independent and impartial tribunal; the right to 

be informed of the accusation; adequate time and facilities to prepare a defence; the right to legal 

assistance; the right to examine witnesses; and the right to a public hearing. 

The recommended legal design response is the Civic Justice Review Panel — a formal judicial body, 

meeting all Article 6 requirements, that is constituted for Level 4 and Level 5 consequence 

determinations alongside the Consequence Hearing process. The Consequence Hearing addresses 

the restorative elements — the needs of those harmed, the community impact, the rehabilitative 

pathway; the Civic Justice Review Panel addresses the formal determination of the factual basis for 

the consequence and its legal compliance. This two-tier design preserves the restorative philosophy of 

the DD&SA justice architecture while meeting the Article 6 guarantees that the existing corpus 

specification of Consequence Hearings alone does not satisfy. 

Article 6.4 — Article 8: Privacy and Family Life in MCFs 

Article 8 ECHR guarantees respect for private and family life, home, and correspondence. MCF 

placement necessarily engages Article 8 in multiple dimensions: it separates individuals from their 

family life; it regulates their private life within the facility; and it affects their correspondence and 

communications. The ECtHR has developed an extensive jurisprudence on the Article 8 rights of 

detained persons, requiring that restrictions on correspondence, visits, and family contact be 

proportionate to the legitimate aims of detention and be the minimum necessary to achieve those aims. 

The MCF architecture as described in DD&SA-PUB-001 is consistent with a high standard of Article 8 

compliance: it emphasises maintaining connections with family and community “where this is consistent 

with the safety of those harmed.” The legal design of MCFs must operationalise this commitment 

through specific rights: minimum visiting entitlements; access to confidential legal correspondence; 

proportionate restrictions on communications; and a regular review mechanism through which the 

continuation of any restriction is justified against the current assessment of risk. 

Article 6.5 — The Retained HRA and the Civic Commonwealth 

A specific constitutional question arises regarding the future of the HRA 1998 within the Civic 

Commonwealth. The HRA is domestic legislation implementing ECHR obligations; the Civic 

Commonwealth, as successor to the UK, inherits both the ECHR obligations and the HRA. The NSA 

may choose to modify or replace the HRA, but it cannot modify or withdraw from the ECHR obligations 

without following the international law process for treaty withdrawal. 
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The recommended constitutional approach is for the Civic Commonwealth to replace the HRA with a 

Civic Rights Act that incorporates the ECHR rights into domestic law in a form appropriate to the Civic 

Commonwealth's institutional architecture, including specific provisions for the application of 

Convention rights in the context of Consequence Hearings, MCF placements, and the sortition process 

itself. The Civic Rights Act should be a Tier Two instrument — requiring a two-thirds NSA majority and 

RSA endorsement to amend — reflecting the fundamental importance of rights protection to the Civic 

Commonwealth's constitutional identity. 
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Part VII — Parliamentary Sovereignty and 
Constitutional Foundations 

 

⚖  LEGAL RISK: 
MINOR 

Parliamentary sovereignty is the constitutional basis of the transition, not an obstacle 
to it. The Civic Commonwealth's constitutional architecture is established through 
the exercise of parliamentary sovereignty, which then constitutionally transfers 
legislative supremacy to the NSA. The theoretical risk of the reconstituted 
Westminster Parliament reversing the transition is addressed by the ratification 
referendum. 

 

Article 7.1 — The Doctrine of Parliamentary Sovereignty 

The doctrine of parliamentary sovereignty, as classically formulated by A.V. Dicey in his Introduction to 

the Study of the Law of the Constitution (1885), holds that Parliament has the right to make or unmake 

any law whatsoever, and that no person or body is recognised by English law as having a right to 

override or set aside the legislation of Parliament. This doctrine is the constitutional foundation of the 

legal pathway specified in DDSA-ADD-TR-001: a parliament with a genuine mandate for constitutional 

reform has the legal authority to enact the Constitutional Reform Act establishing the Civic Transition 

Authority and the transition programme. 

The contemporary doctrine of parliamentary sovereignty is, however, more complex than Dicey's 

formulation suggests. The Supreme Court in R (Miller) v Secretary of State for Exiting the European 

Union [2017] UKSC 5 affirmed the doctrine but also noted that certain constitutional statutes — 

including the Scotland Act 1998, the Human Rights Act 1998, and the Constitutional Reform Act 2005 

— have a higher constitutional status that Parliament cannot impliedly repeal. The CRA, as a 

fundamental constitutional statute, would itself acquire this status. 

Article 7.2 — The Self-Entrenchment Question 

The most significant theoretical challenge to the DD&SA transition under parliamentary sovereignty 

doctrine is the self-entrenchment question: can Parliament, by enacting the CRA and the constitutional 

ratification referendum, bind its successors not to repeal the Civic Commonwealth's constitutional 

framework? The classical doctrine holds that Parliament cannot bind its successors; any Act of 

Parliament can be repealed by a subsequent Parliament. 

The answer to the self-entrenchment question lies not in the theory of parliamentary sovereignty but in 

the political reality of the constitutional ratification referendum. Once the Foundational Rules of the Civic 

Commonwealth have been ratified by a referendum meeting the supermajority threshold specified in 

DDSA-ADD-TR-001, the political cost of reversal becomes prohibitive. A future Westminster Parliament 

could, in theory, repeal the CRA; but it would be doing so in the face of an explicit, recent, and 

supermajority popular mandate for the Civic Commonwealth. The practical constraint is political, not 

legal — but in constitutional practice, political constraints of this magnitude are as effective as legal 

ones. 

The academic literature on constitutional self-entrenchment — developed by Sir William Wade, TRS 

Allan, and in the context of EU law by Paul Craig and others — suggests that the fundamental character 

of the constitutional change wrought by the ratification referendum is legally significant. If the 

referendum changes the rule of recognition — the basic norm from which all other legal norms derive 

their authority — then a subsequent Act of Parliament purporting to reverse it might be held by courts 
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not to be legally effective, because it would be operating in a legal system whose rule of recognition 

has been fundamentally altered. This is the argument that the Supreme Court implicitly engaged with, 

without resolving, in Jackson v Attorney General [2005] UKHL 56. 

Article 7.3 — The Jackson Precedent 

In Jackson v Attorney General [2005] UKHL 56, the House of Lords upheld the validity of the Hunting 

Act 2004, enacted under the Parliament Acts 1911 and 1949, while several Law Lords in obiter dicta 

raised the possibility that Parliament's sovereignty might have limits in certain extreme circumstances. 

Lord Steyn suggested that the courts might not feel bound to capitulate to legislation that fundamentally 

abrogated the rule of law or attacked the independence of the judiciary. Baroness Hale noted that “the 

United Kingdom has no written constitution, but it shares with many other countries a commitment to 

the rule of law and to human rights and democracy.” 

The Jackson obiter dicta suggest that the Supreme Court might, in appropriate circumstances, review 

the constitutional validity of legislation that fundamentally undermines democratic governance. 

Paradoxically, this cuts in favour of the Civic Commonwealth: legislation that genuinely enhances 

democratic self-governance — replacing a captured representative democracy with a sortition-based 

system supported by a supermajority ratification referendum — would be the last thing the Jackson 

dicta would be used to invalidate. It is, rather, an Act purporting to reverse a democratically ratified 

Civic Commonwealth that might be vulnerable to challenge on the Jackson principles. 

Article 7.4 — The Constitutional Reform Act 2005 and Judicial 
Independence 

The Constitutional Reform Act 2005 established the Supreme Court of the United Kingdom and the 

independent Judicial Appointments Commission, entrenching the principle of judicial independence as 

a constitutional value. The Civic Commonwealth's justice architecture must be compatible with this 

principle: the Magisters who conduct Consequence Hearings, and the Civic Justice Review Panels that 

determine Level 4 and Level 5 consequences, must be institutionally independent of the assembly and 

of the executive. 

The Civic Justice Review Panel architecture specified in Article 6.3 of this Addendum addresses this 

requirement: the Panel must be appointed through a process that provides equivalent independence 

guarantees to the existing judicial appointments process. The institutional framework for Magister 

appointment must similarly provide independence protections. These requirements are not in tension 

with the DD&SA sortition principle, because Magisters and Review Panel members are legal 

professionals providing adjudicatory services — an appropriate domain for professional appointment 

rather than sortition, analogous to the treatment of military commands in the Athenian constitution. 
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Part VIII — International Defence and Security 
Treaty Obligations 

 

⚖  LEGAL RISK: 
SIGNIFICANT 

NATO membership creates specific command structure obligations and defence 
expenditure commitments that the Civic Commonwealth must address explicitly. The 
NSA's authority over defence and foreign policy must be exercised with awareness 
of these constraints. The Five Eyes intelligence-sharing arrangements create 
specific constitutional tensions with the CTASA transparency provisions. 

 

Article 8.1 — NATO and Collective Defence 

The United Kingdom is a founding member of the North Atlantic Treaty Organisation, established by 

the North Atlantic Treaty signed in Washington on 4 April 1949. Article 5 of the Treaty provides that an 

armed attack against one member shall be considered an attack against all, and that each member 

shall take “such action as it deems necessary, including the use of armed force, to restore and maintain 

the security of the North Atlantic area.” The Civic Commonwealth, as successor state, inherits full NATO 

membership and all treaty obligations under the North Atlantic Treaty. 

The NATO obligation creates a specific constitutional tension with the DD&SA architecture: Article 5 

responses involve the use of armed force in circumstances that may not allow for the standard 

deliberative timeline of NSA decision-making. The Defence and Security Committee of the NSA, 

specified in DDSA-PUB-001 Article 9.12, must have the constitutional authority to authorise immediate 

Article 5 response actions within the LBV crisis architecture. The specific mechanism — the conditions 

under which the DSC may authorise military action without full NSA deliberation, the time limits on any 

such authorisation, and the accountability process through which full NSA oversight is restored — must 

be specified in a Defence Constitutional Protocol that forms part of the LBV. 

The two percent GDP defence expenditure commitment, which NATO has agreed as a target (though 

not a binding treaty obligation), creates a specific fiscal question for the NSA. Whether the Civic 

Commonwealth maintains, reduces, or seeks to renegotiate this target is a substantive policy decision 

for the NSA to make through its deliberative process — it is not a legal obligation in the strict sense. 

The NSA should receive a full evidence-based assessment of the security implications of different 

expenditure levels as part of its first legislative session on defence policy. 

Article 8.2 — The Five Eyes Intelligence Framework 

The Five Eyes intelligence-sharing arrangement — the intelligence alliance between the United 

Kingdom, United States, Canada, Australia, and New Zealand established by the UKUSA Agreement 

of 1946 and its successors — creates specific constitutional tensions with the Civic Commonwealth's 

transparency architecture. The CTASA establishes a strong presumption of transparency that can be 

rebutted only on narrow grounds including national security. The Five Eyes arrangement operates on 

a premise of extreme confidentiality: the existence of specific intelligence products, sources, and 

methods cannot be disclosed without compromising their effectiveness and potentially endangering 

sources. 

The constitutional design response is to specify, with precision, the scope of the national security 

exception to the CTASA. The exception must be: (a) genuinely narrow, applying only to specific 

information whose disclosure would create a specific and identifiable harm to national security; (b) 

subject to independent oversight by the Defence and Security Committee, including the power to review 
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classified information in camera; (c) subject to a maximum classification period after which information 

is declassified unless renewed with documented justification; and (d) not available to cover information 

about the existence of surveillance programmes that affect the rights of inhabitants, which must be 

disclosed at the programme level even if operational details are protected. 

Article 8.3 — The Nuclear Weapons Question 

The United Kingdom is a nuclear-armed state with a strategic deterrent consisting of Trident ballistic 

missile submarines and US-supplied Trident D5 missiles. The UK's nuclear posture is subject to the 

obligations of the Treaty on the Non-Proliferation of Nuclear Weapons (NPT), under which the UK 

committed to negotiate in good faith towards nuclear disarmament. The Civic Commonwealth inherits 

both the nuclear capability and the NPT obligations. 

Whether the Civic Commonwealth maintains, reduces, or eliminates the UK nuclear deterrent is a 

substantive policy question for the NSA to address through its deliberative process, with full public 

evidence. The legal constraints are: (a) any reduction or elimination of nuclear capability must comply 

with the NPT and relevant arms control treaties; (b) the UK's participation in NATO nuclear 

arrangements creates specific consultation obligations that the DSC must manage; and (c) the disposal 

of nuclear material is subject to international safeguards obligations under the International Atomic 

Energy Agency. These are complex technical and legal constraints that require specialist input to the 

NSA's deliberative process. 

Article 8.4 — The UN Security Council Permanent Membership 

The United Kingdom holds one of five permanent seats on the United Nations Security Council. 

Permanent membership confers the right of veto over Security Council resolutions and carries specific 

obligations under the UN Charter. Whether the Civic Commonwealth retains UK permanent 

membership — which has historically attached to the state rather than to any specific constitutional 

arrangement — is a question of international law and diplomatic practice. 

The legal position is that UNSC permanent membership attaches to the state, not to its constitutional 

form. The Soviet Union's seat on the Security Council passed to the Russian Federation despite the 

dissolution of the USSR and the fundamental change in Russia's constitutional character. The 

precedent supports the Civic Commonwealth's retention of the UK permanent seat. However, this must 

be confirmed through diplomatic engagement with the other four permanent members, as specified in 

DDSA-ADD-TR-001's international recognition strategy. 
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Part IX — Private Law Continuity and Contractual 
Framework 

 

⚖  LEGAL RISK: 
MINOR 

The doctrine of state succession in international law provides that the Civic 
Commonwealth inherits the existing private law framework and contractual 
obligations of the predecessor state. The specific commercial risks are manageable 
through the transition continuity provisions of the CRA. 

 

Article 9.1 — The State Succession Framework 

International law recognises two principal theories of state succession: the clean slate doctrine, which 

holds that a successor state does not inherit the treaty obligations of its predecessor, and the continuity 

doctrine, which holds that a successor state inherits the obligations of the predecessor state in its 

territory. The Vienna Convention on Succession of States in Respect of Treaties (1978) adopts a 

nuanced position: for newly independent states (former colonies), the clean slate doctrine applies; for 

successor states that continue the personality of the predecessor in the same territory, the continuity 

doctrine applies. 

The Civic Commonwealth is not a newly independent state in the Vienna Convention sense: it is a 

constitutional successor to the UK, continuing the UK's legal personality in its territory. The continuity 

doctrine therefore applies. The Civic Commonwealth inherits all treaties, all domestic legislation, and 

all contractual obligations of the predecessor state, subject to such modifications as the NSA makes 

through its legislative process. This is the constitutional basis for the broad treaty continuity provisions 

specified in DDSA-ADD-TR-001. 

Article 9.2 — Existing Government Contracts 

The UK government, at any given time, is party to many thousands of commercial contracts: 

procurement contracts, PFI/PPP agreements, service contracts, IT contracts, property leases, and 

financial instruments. The Civic Commonwealth inherits all of these contracts as a matter of law. The 

contractual counterparties — commercial suppliers and financial counterparties — have no legal basis 

on which to terminate contracts solely because of the constitutional change, provided the Civic 

Commonwealth meets its contractual obligations. 

A specific risk arises in respect of contracts that contain “change of control” or “change of law” clauses 

that might be triggered by the constitutional transition. The CRA must contain a provision that the 

transition does not constitute a “change of control” or “material adverse change” for the purposes of 

existing contracts, and must establish a dispute resolution process for any contractual disputes arising 

from transition-related events. Legal advice must be taken on the specific contracts within the 

government’s portfolio that contain such clauses and the risk assessment in each case. 

Article 9.3 — The PFI/PPP Portfolio 

Private Finance Initiative and Public-Private Partnership contracts are a specific category of long-term 

government commercial contract that presents particular complexity. PFI contracts typically run for 

twenty-five to thirty years and involve complex risk allocation arrangements between public and private 

parties. The Civic Commonwealth inherits the entire PFI/PPP portfolio and must manage its ongoing 

obligations within the fiscal architecture. 
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The DD&SA architecture's preference for public provision of public services creates a specific tension 

with the PFI/PPP portfolio: the Civic Commonwealth may determine, through the NSA's deliberative 

process, that some PFI contracts should be terminated or renegotiated. Termination of PFI contracts 

is generally possible but involves significant termination payments specified in the contract terms. The 

NSA must receive a full assessment of the PFI/PPP portfolio, including the termination cost of each 

contract and the financial case for early termination versus completion, before making any decisions 

about the portfolio. 

Article 9.4 — The Legal Continuity of Domestic Private Law 

All existing domestic private law — contract law, tort law, property law, company law, consumer 

protection law — continues in force within the Civic Commonwealth unless and until the NSA modifies 

it through the Civic Rules process. There is no legal vacuum in domestic private law at any point during 

the transition. Commercial contracts governed by English, Scots, or Northern Irish law continue to be 

governed by those laws; courts continue to enforce those contracts; and the common law and equity 

continue to develop through judicial decisions. 

The specific question of which law governs contracts made during the transition period — between the 

CRA's commencement and the completion of Phase 6 — is answered by the CRA's transitional 

provisions, which specify that the existing governing law of each jurisdiction continues to apply until the 

NSA enacts the Civic Commerce Architecture provisions in that domain. There is no uncertainty about 

governing law at any point in the transition that is not addressed by this provision. 
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Part X — Consolidated Legal Risk Register 

The following register consolidates all legal vectors assessed in this Addendum into a single reference 

table. Each entry identifies the legal vector, its risk level, the likelihood of a formal legal challenge being 

brought, and the principal constitutional response. The risk levels are: CRITICAL (prevents or reverses 

the transition if unchallenged), SIGNIFICANT (delays the transition or requires material constitutional 

modification), MINOR (manageable within the existing architecture), and RESOLVED (fully addressed 

by the constitutional design). 

 

Legal Vector Risk Level Likelihood of 
Challenge Principal Constitutional Response 

ECHR Article 3 Protocol 1 SIGNIFICANT HIGH — 
immediate on 
CRA enactment 

Two-track strategy: interpretive argument before 
ECtHR (margin of appreciation; substantive 
purpose reading); Venice Commission 
engagement; transitional Civic Participation 
Panel; long-term protocol modification. 

Irish Constitutional 
Sovereignty 

SIGNIFICANT CERTAIN if Irish 
pathway not 
followed 

Four-stage Irish constitutional pathway (DDSA-
ADD-TR-001): diplomatic framework; Irish 
citizens’ assembly; Oireachtas passage; 
referendum under Article 46 Bunreacht na 
hÉireann. 

Sewel Convention / 
Scottish Parliament 

SIGNIFICANT HIGH — 
political rather 
than legal 

Preferred pathway: Legislative Consent Motions 
in all three devolved legislatures. Reserve 
pathway: devolved referendums. Last resort: 
assertion of parliamentary sovereignty 
(inadvisable). 

Northern Ireland / Good 
Friday Agreement 

SIGNIFICANT CERTAIN if NI 
consent not 
obtained 

Separate Northern Ireland endorsement 
provision in CRA; Northern Ireland Consent 
Provision aligned with GFA consent principle; 
explicit GFA compatibility in Foundational Rules. 

WTO Civic Floor / 
National Treatment 
(GATT Art III) 

SIGNIFICANT MEDIUM — 
depends on 
drafting 

Design civic floor as non-discriminatory 
product/service standard. Rely on GATT Art 
XX(b)(g) exceptions for environmental/health 
provisions. Commission specialist trade law 
review of all Civic Commerce provisions. 

WTO / GPA Procurement 
Framework 

SIGNIFICANT MEDIUM Design civic floor procurement compliance as 
objective standard any supplier can meet. Use 
GPA Art III general exceptions for health and 
environmental provisions. Seek legal advice on 
specific procurement categories. 

Mandated Challenger / 
SCM Agreement 

SIGNIFICANT MEDIUM — if 
Challenger 
enters traded 
sectors 

Design Mandated Challenger as time-limited 
public investment (not permanent subsidy). 
Avoid conditionality on export or import-
substitution performance. Ensure WTO SCM 
notification compliance. 

TCA Level Playing Field 
(Art 399 rebalancing) 

SIGNIFICANT LOW-MEDIUM Design civic floor standards as achievable by 
EU producers with adequate transition periods. 
Engage EU regulatory cooperation mechanisms 
proactively. 

HRA 1998 / Article 5 
(MCF liberty) 

SIGNIFICANT HIGH — early 
challenge likely 

Design Civic Justice Review Panel for Level 4 
and 5 consequences meeting full Art 6 
requirements. Restrict MCF placement for non-
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Legal Vector Risk Level Likelihood of 
Challenge Principal Constitutional Response 

mental disorder cases to Art 5(1)(a) pathway 
(conviction by competent tribunal). 

HRA 1998 / Article 6 
(Consequence Hearing 
procedure) 

SIGNIFICANT HIGH — early 
challenge likely 

Two-tier justice architecture: Consequence 
Hearings for Levels 1-3; formal Civic Justice 
Review Panel for Levels 4-5. Ensure Panel 
meets Art 6 independence, procedural, and 
legal representation requirements. 

Parliamentary 
Sovereignty / 
Entrenchment 

MINOR LOW Constitutional ratification referendum creates de 
facto political entrenchment. Jackson obiter 
dicta support judicial recognition of post-
referendum constitutional transformation. 

NATO / Article 5 Defence 
Obligations 

SIGNIFICANT LOW but high 
consequence 

Defence Constitutional Protocol within LBV 
specifying DSC authority for immediate Art 5 
responses. NSA deliberative process for non-
emergency defence decisions. 

Five Eyes / CTASA 
Transparency Tension 

SIGNIFICANT MEDIUM Precisely specified national security exception to 
CTASA: narrow, independently overseen, time-
limited classification, programme-level 
disclosure obligation. 

UNSC Permanent 
Membership Continuity 

MINOR LOW State succession continuity doctrine applies. 
Confirm through proactive diplomatic 
engagement with P5 as part of international 
recognition strategy. 

Existing Government 
Contracts / Change of 
Control 

MINOR MEDIUM 
(individual 
contracts) 

CRA transitional provision: transition is not a 
change of control for contractual purposes. 
Legal audit of material contracts with relevant 
clauses. Dispute resolution mechanism. 

Private Law Continuity RESOLVED VERY LOW State succession doctrine ensures complete 
continuity of domestic private law. CRA confirms 
continuation of all existing governing law until 
NSA modification. 
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Part XI — Implementing the Legal Architecture: 
Sequenced Workstreams 

Article 11.1 — The Pre-Transition Legal Workstreams 

The legal vulnerabilities identified in this Addendum require action across multiple timeframes. This 

Part organises the required legal work into sequenced workstreams, each with a responsible actor, a 

deliverable, and a target completion date relative to the constitutional moment. 

Workstream 1: Venice Commission Engagement (pre-constitutional moment, 3-
5 years before) 

The DD&SA Foundation commissions a formal Venice Commission opinion on the compatibility of 

stratified sortition with Article 3 Protocol 1. Simultaneously, the Foundation engages with the OECD's 

work on deliberative democracy and the Council of Europe's work on democratic innovation to build 

the international institutional basis for the ECtHR interpretive argument. Target: Venice Commission 

opinion published within thirty-six months of Foundation reaching the required academic credibility 

threshold. 

Workstream 2: Trade Law Audit (pre-constitutional moment, 2-3 years before) 

The DD&SA Foundation commissions a specialist WTO trade law firm to conduct a full audit of the 

Civic Commerce Architecture against the WTO Agreements and the TCA. The audit produces a 

published opinion identifying each potentially vulnerable provision and recommending specific legal 

modifications. The Civic Commerce Architecture is revised in accordance with the audit before the 

constitutional moment, so that the CRA can be drafted with legal provisions already compatible with 

WTO and TCA obligations. Target: audit completed and architecture revised within twenty-four months 

of commission. 

Workstream 3: Irish Diplomatic Framework (pre-constitutional moment, 3-4 
years before) 

The DD&SA Foundation initiates formal engagement with the Irish government through the British-Irish 

Intergovernmental Conference, presenting the constitutional architecture and beginning the Stage One 

diplomatic dialogue specified in DDSA-ADD-TR-001. The Foundation also commissions a formal Irish 

constitutional law opinion on the requirements of Articles 1, 15, and 46 of Bunreacht na hÉireann in the 

context of Civic Commonwealth participation. Target: diplomatic framework established and Irish 

constitutional opinion published within eighteen months of Foundation reaching institutional recognition. 

Article 11.2 — The Transition-Phase Legal Workstreams 

Workstream 4: CRA Drafting Legal Review (Phase 0, concurrent with mandate-
building) 

The full text of the Constitutional Reform Act is subjected to independent legal review by a team of 

constitutional lawyers appointed by the DD&SA Foundation, acting in their personal capacities, drawn 

from across the constitutional law academic community. The review identifies any provisions that are 

legally vulnerable to challenge and proposes specific modifications. The reviewed text is published for 

public comment sixty days before any formal parliamentary presentation. This pre-legislative scrutiny 

reduces the risk of successful legal challenge after the CRA's enactment. 

Workstream 5: Justice Architecture Legal Design (Phase 1-3, concurrent with 
CTA establishment) 
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The CTA commissions a specialist legal design team to develop the full specification of the Civic Justice 

Review Panel architecture, meeting the Article 6 ECHR requirements identified in Part VI. The 

specification addresses: the Panel's composition and appointment process; the procedural rules for 

Level 4 and Level 5 consequence hearings; the standard of proof applicable; the rights of legal 

representation; the appeal process; and the relationship between the Consequence Hearing and the 

Panel process. The specification is presented to the NSA's first legislative session for enactment as a 

Civic Rule. Target: specification delivered to NSA within sixty days of NSA seating. 

Workstream 6: Defence and Security Constitutional Protocol (Phase 4, 
concurrent with NSA establishment) 

The NSA's Defence and Security Committee, in its first session, commissions the development of the 

Defence Constitutional Protocol governing its authority under the LBV, its relationship with NATO Article 

5 obligations, the scope and limits of the national security exception to the CTASA, and the 

classification framework for Five Eyes intelligence. The Protocol is presented to the full NSA for 

approval as a Tier Two Constitutional Civic Rule. Target: Protocol approved within the NSA's first six 

months of operation. 

Article 11.3 — Ongoing Legal Maintenance 

The Civic Commonwealth's legal architecture is not static: it must evolve as international law develops, 

as ECtHR jurisprudence responds to the Civic Participation Panel's annual evidence submissions, and 

as the NSA's legislative programme generates new legal questions. The NSA's expert secretariat must 

maintain a permanent legal architecture function — a team with expertise in public international law, 

ECHR jurisprudence, WTO law, and domestic constitutional law — whose standing brief is to identify 

legal risks in proposed Civic Rules before they are enacted and to monitor the evolution of relevant 

legal frameworks. 

The DSP's mandate includes a specific legal compliance oversight function: it reviews the outputs of 

the legal architecture team and reports annually to the full NSA on the legal compliance status of the 

Civic Commonwealth's governance framework. This report is a public document. Any identified legal 

risk that is not being actively addressed through a named workstream with a responsible actor and 

target completion date must be reported to the NSA within sixty days of identification. 
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